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ABSTRACT 

When confronted with a student with acquired immune 
deficiency syndrome (AIDS), administrators must act very cautiously. 
In addition to the public relations and political problems asociated 
with students with AIDS, administrators are faced with the legal 
impliceitions of their decisions; their actions- if uninformed, can 
result in monetary liability for their school systems or even for 
themselves. Addressing the law as it pertains to AIJS in the public 
schools, this legal memorandum outlines three legal theories that 
have been used to argue for the admission of students with AIDS. 
First, the Rehabilitation Act of 1973, Section 504 is explained, and 
four specific AIDS or AIDS-re]ated cases are discussed. Second, the 
language of the Education for All Handicapped Children Act of 1975 
(P.L. 94-142) is defined, followed by a discussion of three AIDS or 
AIDS-ralevant applicable cases. And third, the equal protection 
clause of the Constitution is discussed. Other legal theories that 
seem useful but have not yet developed into reported court cases 
include the U.S. consitituional rights of privacy and reputation, 
federr.l statutes, individual state constitutions/statutes, and common 
law tort. (24 references) (KM) 
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One of the most threatening diseases to strike our 
society in recent years is Acquired Immune Defi- 
ciency Syndrome (AIDS), apparently caused by a virus 
(HIV) So far, the disease has hit adult male homiosexuals 
and intravenous drug abusers hardest; however, some 
secondary and even elementary students have contracted 
the disease, often through blood transfusions. These 
young people coming to school can raise serious prob- 
lems for administrators. Because of the almost invanably 
fatal course of the disease, parents are understandably 
concerned about any possible exposure of their children 
to It, but youngsters with AILS also have a right to an 
education. Administrators, therefore, must act very care- 
fully when confronted with a student who may be infect- 
ed with the HIV virus. 

In addition to the public relations and political prob- 
lems associated with students with AIDS, administrators 
are also faced with the legal implications of their deci- 
sions; and their actions, if uninformed, can result in 
monetarv liability for their school systems cr even for 
themselves. This Legal Memorandum will address the law 
as It pertains to AIDS in public elementary and sec- 
ondary schools. No effort will be made to deal m any 
detail with medical explanations of AIDS or with meth- 
ods of deahng with it as a communicable disease. Other 
sources should be consulted for such materials and 
advice.* 

Certain definitions should be held in mind in dis- 
cussing this subject. In describing AIDS, medical 
researchers have identified three stages of the disease to 
which reference will be made: 

1 . "Full-blown" AIDS. When a person contracts one or 
more "opportunistic infections" and displays characterise 

* Fur example, the National Association of State Boards of Edu- 
cation has just published Someone at School Has AIDS, A Guide 
to Developwg Policies for Students and School Staff Wno Are Infect- 
ed with HIV. For cost and purchase informalion, contact 
NASBE, 1012 Cameron St, Alexandria, Va. 22314. Telephone 
(703) 684-4000 



tic symptv/ms 

2. AIDS-related complex (ARC) When a person shows 
some symptoms of an impaired immune system, but 
none of the more usual signs of the full-blown disease 
are readily observable. 

3 Carrier (seropositive). When a person tests positively 
for the KIV virus, but shows no symptoms. 

Legal Theories 

Congress passed the Rehabihtation Act of 1973 to 
provide protection for handicapped individuals.^ 
Section 504 of the Act has been used successfully in the 
majority of the AIDS cases that will be discussed. 

Other legal theories have been used to argue for the 
admission of students with AIDS. The Education for All 
Handicapped Children Act of 1975 (PL. 94-142)2 and the 
equal protection clause cf the Fourteenth Amendment of 
the Constitution are two additional grounds on which 
legal arguments have been based. 

Because of the almost invariably fatal course 
of the disease, parents are understandable 
concerned about any possible exposure of 
their children to it, but youngsters with 
AIDS also have a right to an education. 

Section 504 and P.L. 94-142 were intended to protect 
the rights of the handicapped in differing situations, and 
are enforced by different federal agencies. Both Section 
504 and P.L. 94-142 protect individuals with physical, 
emotional, and/or intellectual handicaps, but Section 504 
goes beyond these handicaps to embrace those individu- 
als with addictions to alcohol or drugs. While PL. 94-142 
protects handicapped students aged 3 to 21, Section 504 
extends their civil rights protection beyond the school 
years and into the work environment. 

Students who qualify as handicapped under P.L. 94- 
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142 initially must undergo a formal evaluation before 
^hey may be identified ana labeled as students with spe- 
cific exceptionalities. Section 504 does not require that 
the person in question be evaluated formally before 
receiving the handicapped designation. The person need 
only be perceived as having a handicap in order to be 
protected. Thus far, cases concerning students with 
AIDS arising under either of the two federal statutes 
have involved elementary rather than secondary school 
students, but there is no reason to think that the law 
would be interpreted differently in the case of older stu- 
dents. 

The Language of Sectiox 504 

The Rehabilitation Act of 1973 specified in Section 
504 and in the related regulations^ that "[n]o other- 
wise quaHfied handicapped individual in the United 
States . . . shall, solely by reason of his handicap, be 
excluded from participation in, be denied the benefits of, 
or be subjected to discrimination under any program or 
activity receiving Federal financial assistance. . . 

The Act further defined a handicapped person as "any 
person who (i) has a physical or mental impairment 
which substantially limits one or more of such person's 
major life activities, (ii) has a record of such an impair- 
ment, or (lii) is regarded as having such an impa'rment." 

Handicapped is further divided into two categories. 
A physical impairment is. "any physiological disorder or 
condition, cosmetic disfigurement, or anatomical loss 
affecting one or more of the following body systems: 
neurological; musculoskeletal, special sense organs, res- 
piratory, including speech organs; cardiovascular, repro- 
ductive, digesti/e, genito-urinary; hemic and lymphatic; 
skin; and endocrine." 

In addition, major life activities are defined as: "func- 
tions such as caring for one's self, performing manual 
tasks, walking, seeing, hearing, speaking, breathing, 
learning, and workmg." 

The phrase "otherwise quahfied" refers to the individ- 
ual "who is able to meet all of a program's requirements 
in spite of this handicap."'* 

The law goes one step further, requiring the employer, 
or educational agency in these cases, to make any "rea- 
sonable accommodation" necessary that would allow the 
person to perform the assigned tasks, thus making the 
person otherwise qualified within the definition of the 
law. The Supreme Court has defined a reasonable 
accommodation as one that does not impose "undue 
financial and administrative burdens" or does not 
require "a fundamental alteration in the nature of [the] 
program." 

The Supreme Court, in School Board of Nassau County 



v. Arlinc,^ described the legal analysis to be undertaken 
in regard to handicapped persons thusly: 

1. Is the person handicapped? 

2. If the person is handicapped, is he otherwise quali- 

fied^ 

3. If ho IS not otherwise qualified, can he become so with 

reasonable accommodations'^ 

The Court went on to identify four factors for deciding 
whether a contagious person with a contagious disease is 
such a substantial risk to others as to be not otherwise 
quahfied* 

1 . The nature of the risk (how the disease is transmitted) 

2. The duration of the risk (how long the carrier is infec- 

tious) 

3. The severity of the risk (what is the potential harm to 

third parties) 

4. The probability the disease will be transmitted and 

will cause varying degrees of harm. 

What, then, does Section 504 require a school district 
do to provide a nondiscriminatory education for stu- 
dents with AIDS or AIDS-related complex (ARC)? While 
the Supreme Court has not addressed this question as 
yet, some lower court opinions suggest an answer. 

AIDS Cases Under Section 504 

A comparison of two cases concerning students with 
communicable diseases, one that of a 31 -year-old man 
and a carrier of Hepatitis B, the other a student with 
AIDS, highlights the differences in decisions that can 
occur owing to the particulars of the cases. In each case. 
Section 504 was used as the primary basis for arguing 
that the students should be admitted to federally 
financed educational programs. 

Tn Martinez v. School Board of Hillsborough County, 
Florida,^ a six-year-old mentally retarded student with 
ARC and a level of manifestation of signs tha^ suggested 
an acceleration of the disease, was refused admission to a 
regular trainable mentally handicapped (TMH) class- 
room. A review team recommended homebound 
instruction, but this was unacceptable to her mother. 

Eliana Martinez posed additional problems when it 
was determined that along wilh hex other disabilities, 
she was incontinent, drooled continually, sucked her 
thumb and/or finger, and suffered from a disease 
(thrush) which produced blood in the saliva. 

The district judge acknowledged that the Martinez 
child had been "dealt a hand not to be envied by any- 
one." Although empathic with the situation, the judge 
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argued she must weigh the interest of protecting public 
health against providing an education for Eliana Mar- 
tinez. 

Prior to the beginning of the 1988-89 school year. 
Judge Elizabeth A. Kovachevich of the Middle District of 
Florida ruled that Eliana Martinez would be admitted to 
a TMH classroom. However, her admission would be 
based on the following: 

Eliana will be taught in a separate loom to be 
constnicted in the [TMH] classroom with a large 
glass window and sound system to allow Eliana 
to see and hear the students in the main class- 
room. A full-time aide will remain in the room 
with Eliana and attempt to toilet train her and 
teach her not to mouth her fingers. Another 
child can enter the room only if a waiver is 
obtained from the child's parents absolving the 
school board from liability. Eliana can be taught 
in the main classroom when she becomes toilet 
trained and no longer places her fingers in her 
mouth. At that time, a full-time aide will ensure 
that an appropriate distance between Eliana and 
other children is maintained. The school nurse 
will be available for consultation if questions 
arise as to the advisability of Eliana being in the 
classroom on a certain day. 

Rosa Mart nez, Eliana's mother, stated that she was 
willing to comply with the conditions, but if Eliana was 
not able or willing ^o remain in the cubicle, she would 
consider appealing the decision. 

The court found for the school district in this case and 
determined that the accommodations offered the plaintiff 
were reasonable. The school district had offered the 
Martinez child placement in the homebound program; 
the court agreed that this placement u^as the most appro- 
priate for Eliana's educational needs and the one that 
would protect the public safety. The court found that the 
safety of the public was in greater jeopardy because of 
the physical, rather that the mental, limitations of the 
child. 

On August 22, 1988, Mrs. Martinez did appeal. In the 
meantime, on August 24, 1988, Judge William Hodges, 
also of the Middle District of Florida, ruled that, for the 
present time, Eliana would return to the homebound 
program rather than attend a regular TMH program or 
attend school from within a glass cubicle. Thus ihe 1988- 
89 school year began. 

The federal Court of Appeals for the Eleventh Circuit, 
on December 1, 1988, vacated Judge Kovachevich's deci- 
sion and remanded the case for further findings of fact.'' 



The judges outlined the questions to be answered when a 
child with an infectious disease seeko relief under both 
P.L. 94-142 and Section 504: 

1 . Under ^he requirements of P.L. 94-142, 
what IS the most appropriate educational 
placement? 

2. Within the meaning of Section 504, is the 
child otherwise qualified to be educated 
in that placement^ A child with an infec- 
tious disease is otherwise qualified unless 
meaningful evidence that her oresence 
poses a ''significant" risk of transmission 
to others is offered. 

3. If the child does pose a "significant" i.sk 
to others, can reasonable accommodations 
be made to reduce the risk so as to make 
her otherwise qualified? 

The appellate court noted that the parties agreed that 
without AIDS, there would be no argument about the 
TMH classroom being most appropriate, and directed 
the trial judge to take more detailed evidence on question 
two above. While the judge had heard some evidence 
about the risks of transmission related to some bodily 
fluids, she had not considered in detail the blood in 
Eliana's saliva. 

Further, the court provided guidance in answering 
question three above. Each accommodation must be con- 
sidered in terms of effects on the child and the institu- 
t on. Is the placement in the least restrictive environ- 
ment? What will be the psychological and educational 
effects on the child? What is the financial burden on the 
institution? 

In early 1989, Judge Kovachevich took additional evi- 
dence as directed. She found that the American Acade- 
my of Pediatrics had "eliminated the recommendation 
that children who cannot control Iheir bodily secretions 
should be placed in a more restricted environment." The 
Center for Disease Control had taken a similar position 
in a June 24, 1988, update. 

One of Eliana's physicians now stated "the risk is so 
low statistically that he doesn't feel the risk warrants 
[segregation]." Finally, the problems with bodily fluids 
(thumbsucking, Incontinence, and thrush) had subsided. 

The medical evidence consistently said "the possibility 
of transmission with respect to tears, saliva, and urine is 
remote and theoretical." Combining that evidence with 
the evidence about Eliana led the judge to conclude the 
possibility of transmission to others did not rise to the 
".significant risk" level. Thus, Eliana Martinez was "oth- 
erwise qualified" and the school board was ordered to 
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GUIDEUNES FOR PRINCIPALS 

1. Encourage your school system to develop a legally-sound policy and administrative regula- 
tions for dealing with all contagious diseases. 

2. Deal with AIDS and ARC as you would with other contagious diseases, taking into account 
the degree to which the disease is likely to be spread in the school environment. 

3. Consonant with the "need to know" by school staff, take all steps possible to protect the priva- 
cy of students infected with the HIV virus. 

4. Realize that evidence of '^bad faith" and "foot dragging" in recognizmg the legal rights of stu- 
dents with AIDS can be costly to the system and to you.^^ 



admit her on April 26, 1989.8 

The only reported example of a plaintiff with AIDS 
losing his suit under Section 504 is Kohl v. Woodhaven 
Learning Center. A 31 -year-old mentally retarded blind 
man, who exhibited behavior problems that included 
scratching, biting, open masturbation, and self-abuse 
sued for admission to a hfe-skills and vocational instruc- 
tional center. In addition to these mental and physical 
handicaps, the plaintiff was an acknowledged active car- 
rier of Hepatitis B.^^- 

Dennis Kohl claimed that he met the criteria outlined 
in Section 504 to be considered handicapped and that he 
was otheru^ise qualified for admission to the vocational 
program. Owung to his aggressive behaviors and/or his 
condition as an active carrier of Hepatitis B, Woodhaven 
stated the accommodations that would be necessarv 
were unreasonable. The accommodation was that staff 
members who would have di'-ect contact with Kohl 
would have to be inoculated against Hepatitis B. The 
center claimed that the cost was prohibitive, considerin'; 
the ever-present possibility of having to help him, and 
their high (70 percent) turnover rate yearly. 

The federal district judge determined that Kohl was 
indeed an otherwise qualified handicapped individual 
under Section 504 and was entitled to a^lnussion to the 
vocational program. Further, the judge found that the 
accommodation required for his entry was reasonable in 
light of the center's bjdget of four million dollars; the 
cost for inoailation of the affected employees was $8,000- 
10,000 iniiially ard $5,000 for each future year, consider- 
ing employee tiu-ic /er. 

The judge also said that, "the only reason for refusing 
plaintiff . . . was his Hepatitis B and the costs involved in 
inoculating contact staff," and not his behavior problems, 
as the center alleged. 

Woodhaven appealed the ruling and was partially 
successful.^2 A majority of the appellate panel believed 
the district judge had misapplied the law in two ways. 



Specifically, the judge had analyzed the risk to others 
only after the accommodations he required were in place. 
Further, he gave too much deference to the opinion of 
one public health official. 

These judges saw apphcation of the four factors 
from Arline as leading to the conclusion Kohl was not 
otherv^ase qualified. The districi judge's plan would not 
ehminate all significant risk of transmission to other 
clients or to staff members. The case was remanded to 
gather evidence on the availabihty of reasonable accom- 
modations which would not cause an undue administra- 
tive or iinancial burden or cause a fundamental alter- 
ation in the program. 

Since Woodhaven is the only reported case where a 
plaintiff with a contagious disease has not prevailed 
(chough Kohl still might prevail on remand), and since it 
does not involve P.L. 94-142 and a K-12 student, its value 
in guiding student officials is probably quite limited. In 
addition. Hepatitis B is more easily transmitted than is 
AIDS. 

The cases that follow are further examples of success- 
ful suits by students with AIDS based on Section 504. 

In Ray v. School District of DeSoto County, the judge 
ruled that three brothers, all hemophiliacs and carriers of 
the AIDS virus, were entitled to access to a regular class- 
room settingJ^ The judge ordered the school district to 
enroll the brothers in a regular classroom setting 
"[u]nless and until it could be established these children 
posed a real and valid threat to the school population of 
DeSoto County." 

The school district had offered the family homebound 
instruction. Although the specific issue was not 
adaressed directly the court determined that this alterna- 
tive was a violation of Section 504 because these brothers 
were otherwise qualified for regular classroom place- 
ment. 

The issue of whether a child infected with AIDS was 
otherwise qualified within the meaning of Section 504 to 
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attend a regular kindergarten class was addressed ni 
Thomas v. Atascadero Unified Sclwol District Rvan 
Thomas, an AIDS \-ictim, had been admitted to a regular 
kmdergarten class and attended without incident for 
three days On the fourth day, he became involved in an 
altercation with another student that ended when Rvan 
bit the other child on the leg Although the child's skin 
was not broken, Ryan was removed from the classroom 
and sent to a psychologist for evaluation; the other child 
was not required to undergo psychological evaluation or 
counsehng. 

As a source of litigation, the AIDS crisis 
has barely raised its ugly head. 

The court was clear in its conclusion that Ryan was a 
handicapped individual within the meaning of Section 
504, and that he was otherwise qualified to attend the 
regular kindergarten class. The court used the psycholo- 
gist's finding to determine that Ryan might indeed be 
prone to aggressive behavior because of his inferior level 
of language and social development. The doctor did not, 
however, predict that the bitmg behavior would occur 
again. The court w^eighed the rights and needs of the 
handicapped child against the safety of the other stu- 
dents and reached the conclusion that the rights of the 
handicapped child prevailed.^^^ 

The New York City Board of Education promulgated a 
policy that children with AIDS could not be automatical- 
ly excluded from regular school attendance. No changes 
in placement could be made unless recommended by the 
committee after a case-by-case review to determine 
whether the circumstances would pose increased threat 
to others or reqiiire special precautions. This poHcy was 
challenged in a state court. District 27 Community School 
V Board of Education M 

The New York court upheld a challenge to the poHcv 
and based its decision, :n part, on Section 504. The court 
agreed with the city board of education that no rational 
basis existed for automatically excluding all students 
with AIDS and that each student was entitled to a review 
to determine whether the student was otherwise quali- 
fied to attend school in a regular setting. 



passed in order to assure handicapped citizens that local 
education agencies would provide access to an education 
appropriate to the needs and abilities of the handicapped 
and, to that end, imposed certain procedural require- 
I ments upon federally funded educational institutions 
that go beyond those of Section 504 

Within PL 94-142, special education is defined to 
mean "specially designed instruction at no cost to par- 
ents or guardians, to meet the unique needs of a handi- 
capped child, niLluding classroom instruction, instruc- 
tion in physical education, home instruction, and instruc- 
tion in hospitals and institutions." 

The Act further requires that an Individuahzed Educa- 
tion Plan (lEP) be provided each student. This lEP must 
include the -east rei^trictive environment (LRE) wherein 
the handicapped student's education can most effectively 
take place. The Act strongly encourages the concept of 
mainstreaming, wb^^ein the student is placed in a regu- 
lar program for as much time as possible. 

AIDS Cases Under F. L 94-142 

In Parents of Child, Code No. S70901\V v. Coker,^'^ the 
plaintiff brought action against the Wagoner Public 
Schools, asking that the student be admitted to the 
school's class for emotionally disturbed students. In 
addition to the diagnosed emotional problems, the stu- 
dent had tested positive for the HIV virus. 

The court found that under PL. 94-142, the student 
could not be refused admission to the special education 
classroom. The court further specified that the student 
was handicapped under the definitions of PL. 94-142, 
primarily because of the emotional disabihty, and that 
the emotional disability classroom was the least restric- 
tive environment. 

Because the primary exceptionality acknowledged for 
this child was his emotional handicap, the court did not 
address the issue of whether the AIDS condition alone 
constituted a handicap sufficient to prohibit a change of 
placement under the Act. The court recognized that 
because the emotional handicap superseded the virus, 
the student quaUfied for procedural protection under PL. 
94-142.^8 

Another case in which the the plaintiff successfully 
reHed on PL. 94-142, Community High School District v. 
enz,^^ did not involve AIDS or ARC, but seems rele- 
mt. 

A mentally handicapped child with Down's syndrome 
as also a Hepatitis B carrier. The state superintendent 
education affirmed an order of the independent hear- 
g officer that the student must be mainstreamed into a 
>ecial education center and that this center was the least 



The Language of P. L. 94-142 

Congress passed the Education for All Handicapped 
Children Act of 1975 (PL. 94-142) to ensure that 
those handicapped individuals between the ages of 3 and 
21 would be provided a free and appropriate public edu- 
cation in the least restrictive environment. This Act was 
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restrictive environment for her educational needs. 
Again, the court looked at the primary exceptionality, 
mental retardation, to determine the most appropriate 
placement. The court found that the chance of transmis- 
sion of Hepatitis was minimal in light of the personnel at 
the center and the student's historv of behavior 

In the majority of cases that go before the courts based 
on P.L. 94-142. the law requires that all proceuural reme- 
dies be exhausted prior to a judicial hearing. In Dot' \'. 
BcUevtlle Public School District No, 21S,2o however, th'j 
court recognized that due to the inevitable consequences 
of AIDS, the procedural sequence specified in PL. 94-142 
can be circumvented. 

The court appears to have reco<5nized that, for chil- 
dren with AIDS, time is their most valuable commodity, 
and that it is the responsibility of society to see that the 
time left to them be used to make their lives as normal 
and comfortable as possible. 

The Equal Protection Clause of the 
Constitution 

The eqral protection clause offers another legal theo- 
ry upon which a claim can be based by students 
with AIDS. This argument was invoked in District 27 
Community School Board v. Board of Education, referred to 
earixer^i An unusual aspect of this case was the fact that 
the original plaintiffs were two local community school 
boards in New York City — rather than an aggrieved stu- 
dent — ^suing the central board. 

The central board had announced a policy that for- 
bade the automatic exclusion of students with AIDS from 
the New York City schools. Thereafter, according to the 
policy, a dedsion was made to allow a seven-year-old 
student with AIDS to continue in school. 

The local boards sought an injunction to force discb- 
sur3 of a child's name and school, as well as to prevent 
attendance. The student was then allowed to become an 
intervenor in the suit. 

The trial court judge found numerous legal theories to 
disallow the claims of the local community boards; 
included w^as a determination that such automatic exclu- 
sion would violate the equal protection clause. In the last 
15 years, a standard analytical format has developed for 
cases involving thi«i issue; if a "fundamental right" or 
"suspect class" is found, government must have a com- 
pelling reason for the discriminatory treatment and have 
no lesser alternative way to deal with the problem. This 
is the "upper tier" test. If neither a fundamental right 
nor a suspect class is found, government must have only 
a "rational basis" for what it is doing, the "lower tier" 
test. 



Finding no fundamental right or suspect class, the 
judge applied the lower tier test. He noted that plaintiffs 
called for exclusion only of students with AIDS, noi 
ARC patients or carriers, but students in each group 
were equally likely to transmit AIDS. The court therefore 
found the local board's ruling to be in violation of the 
equal protection clause, even under the lower standard. 

Although this application of the typical equal protec- 
tion analysis was successful for the student, it is not the 
obvious way to argue. A more logical approach would 
be to determine whether any rational basis exists for 
refusmg to admit any category of AIDS patient. Numer- 
ous judges, including the judge in District 27, have heard 
medical experts agree unanimously that AIDS "... is not 
transmitted by casual interpersonal contact or airborne 
spread. . . ." In the face of such expert testimony, it is 
unhkely that any rational basis would be found to sup- 
port a decision to exclude the typical student with AIDS. 

Other Legal Theories 

The legal theories discussed above have provided 
consistently successful results for student plaintiffs 
with AIDS or ARC. Several other theories seem useful, 
although they have not yet developed in reported cases. 

U.S. Constitution 

The Supreme Court has recognized thai students in 
schools have federal constitutional rights to privacy and 
rqytitation. These rights arise in questions of disclosing 
the identities of students with AIDS. Officials likely will 
need compelling reasons to justify any disclosures, espe- 
cially any disclosures beyond those few people who need 
to know. 

The due process clauses of the Fifth and Fourteenth 
Amendments require that proper notice and hearing be 
given before a property right in attendance, or liberty rights 
in privacy and reputation, are deprived. In the haste and 
emotion involved in deahng with AIDS, procedural due 
process rights may be ignored. Similarly, the likelihood of 
an arbitrary and capricious decision to remove or segre- 
gate the student may deprive the student of substantive 
due process. Given the unanimity of medical testimony, 
any adverse action would seem to be a readily apparent 
substantive due process violation. 

Federal Statutes 

The Family Educational Rights and Privacy Act 
(FERPA) requires that student records be kept confiden- 
tial, apart from the exceptions in the law and 
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regulations.— One exception allows disclosure without 
consent in a medical emergency. However no such 
emergency would appear to exist in normal circum- 
stances since, as repeatedly stated, no risk of casual 
transmission exists. 

State Constitutions/Statutes 

States may have their own constitutional piovmons on 
privacy, equal protection, and due process. In addition, 
states may have their own statutory versions of Section 
504, RL 94-142, and the Family Educational Rights and 
Privacy Act The language of tliese provisions and th?ir 
interpretations by state courts may give students greater 
protection than do their federal counterparts. Finally, 
states may have suspcu'^KVi mid expulsion statutes relevant 
to any exclusions as well as communicable disease statutes 
relevant to disclosure 

Common Law Tort 

At least three tort theories are potentially a^-aihble 
Defamation may arise with the libel or slande/ involved 
with writing or saying untruths about a student. Inva- 
sion of privacy from telling true but embarrassing private 
facts is arg^aable. The tort of intentional infliction of emo- 
tional distress is recognized in some states. The student 
who has AIDS and is forced to face a public controversy 
at school obviously faces severe trauma. 

CONCI USIO\ 

Asa source of litigation, the AIDS crisis has barely 
raised its ugly head. In the typical student situa- 
tion, however, the courts have been unanimous: The stu- 
dent must be admitted and treated as a student without 
AIDS would be treated. 23 Although Section 504 has 
proven to be a particularly successful basis for student 
claims, attorneys will continue to identify other legal the- 
ories to protect their clientc' interests. 

Speaking in the District 27 case. Judge Hyman 
summed up the future for courts as the major battlefield 
to resolve questions about AIDS: "[T]his singular court 
proceeding became the immediate focus of intense public 
interest and media attention, involving as it did highly 
emotional and controversial question of civil rights, con- 
fidentiality, government, and school-aged children 
touched by one of the most publicized legal infectious 
killers known to modern medicine."24 With such ele- 
ments, the controversy v^^ill not end soon! 
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